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His HMlajesty The King 


His Majesty KING GeorGE VI died quietly 
in his sleep in the early hours of 6th February. 
It is sixteen years since the nation waited, tense 
with anxiety but conscious of the inevitable, 
as the life of his father King George V moved 
peacefully towards its close. Hour after hour 
crowds of Londoners waited for news in silent 
sympathy at the gates of Buckingham Palace, 
while in Norfolk the villagers waiting in the like 
concern turned to the gates of Sandringham 
House, where the Sovereign lay in those last 
supreme moments. 


The passing of his son was strangely and 
strikingly different. A few months ago his health 
had given cause for the gravest anxiety, but the 
skill of his doctors had dispelled the shadow. 
He had resumed his duties and his normal way 
of life. He travelled happily to the airport to 
bid his eldest daughter godspeed on her departure 
for Africa. On the last day of his life nothing in 
his bearing suggested any immediate: crisis in 
his health, still less the imminence of death, and 
next day the nation rose and went to its work 
unconscious of its loss. It was shortly before 
eleven in the morning that a rumour, half incred- 
ulously whispered, began to circulate, ‘‘ The King 
is dead,’”’ and the shock of the words visibly 
stiffened everyone who heard them into sudden 
gravity. In the Appellate Committee of the 
House of Lords, where a Scottish appeal was 
being argued, the news passed from the ushers 
to the clerks and from the clerks to the Law 
Lords, and Lord Normand, presiding, immediately 
suspended the hearing. The Lord Chief Justice 
interrupted the proceedings in his court to 
announce, “I have terrible news: His Majesty 
the King died this morning,” and standing up 
he adjourned the proceedings. At the Central 
Criminal Court a two-minutes’ silence was 
observed. 

It is in the person of Sovereign that the law and 
constitution of the land are centred. In his person 
is the linchpin that unobtrusively holds together 
the complicated framework. The Parliaments sit 
by the King’s writ. The Judges sit by his patents. 
The cities and towns corporate govern by his 
Charters. He is the fount of justice and both His 


Majesty King George and his gracious Consort 
have ever shown a lively friendship in_ their 
personal capacity for the men in whose hands 
lies its administration. He, as a Bencher of the 
Inner Temple, she as a Bencher of the Middle 
Temple, participated very intimately in the 
traditions by which the integrity of the law has 
been maintained from generation to generation. 

The life of his late Majesty has not been easy. 
By temperament and taste, it is not hard to guess, 
he would have preferred the unobtrusive life of 
a private gentleman, but, called unexpectedly to 
the throne by a constitutional crisis all the more 
painful for being also a family crisis, he ascended 
it unflinchingly, mastered the difficult and often 
thankless art of modern kingship, and by the sheer 
goodness of his personality, the instinctive kind- 
ness of his nature and the unfailing fidelity with 
which he performed his duties he won from his 
people the same affectionate devotion that his 
father had enjoyed, and it is not too much to say 
that he saved the monarchy. 

“Tt is an easier thing to be heroic than to be 
just and good,” and he would have had a far easier 
life had he been able to follow the simple naval 
career which was his original destiny and which 
led him during the first World War into a gun 
turret at the Battle of Jutland. : 


The start of his reign was darkened by the 
gathering clouds of a war which, when it broke, 
threatened the very existence of the nation and 
after long years of struggle has left behind it a. 
heritage of ruin and privation full of miseries and 
uncertainties. Yet in him the prayer of our 
anthem is answered. He was happy, singularly 
and outstandingly happy, in his family life with 
his Queen and with their children. [rom the trials 
of war he and his people emerged victorious. 
And in his simple steadfastness there is an abiding 
glory which far outshines the meretricious products 
of the arts of public showmanship. He was a good 
man and a good man is always ready for the end 
whenever it may come, however unexpectedly 
and at whatever moment. Surely, in the words 
of the Coronation Service, he has now obtained 
the crown of an everlasting Kingdom by the gift 
of Him whose Kingdom endureth for ever. 
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CURRENT TOPICS 


Compulsory Purchase Procedure 


A CIRCULAR from the Minister of Housing and Local 
Government, dated 25th January, 1952, stresses a number 
of points in the Second Report of the Local Government 
Manpower Committee, and draws the attention of councils 
to the recommendations contained in App. II to the report 
which relate to detailed procedure in connection with the 
submission and consideration of compulsory purchase orders. 
The Minister states that it is not necessary in advertising 
compulsory purchase orders to reproduce a lengthy schedule 
in the advertisement, so long as the description of the land 
is sufficient to enable interested persons to ascertain easily 
whether their land is included. When an order affects 
more than one local authority or two orders have a bearing 
on one another, the acquiring authorities are advised first 
of all to try to resolve any conflicts of interest informally and, 
next, to bring to the confirming authority’s notice, at the time 
when they submit the order for confirmation, any need for 
co-ordination which has come to light. Orders which have 
a bearing on each other should, if possible, be submitted at 
the same time. When the only obstacle to acquisition by 
agreement is inability to agree as to the price to be paid for the 
Jand and the making of a compulsory purchase order is not 
necessary to get rid of any restrictive covenants on the land, 
the local authorities are asked whenever possible to make 
agreements under which the compensation is to be referred 
to the Lands Tribunal as though a compulsory purchase 
order had been confirmed. The circular also refers to the 
regulations (S.I. No. 507 of 1949) and says that an error 
occurs in the footnotes to Forms 2, 3, 7 and 8. In each case 
the words “21 days’’ should read ‘‘ 22 Cays.’’ The notes 


are not part of the prescribed forms, but as the forms require 
objections to be made before the date stated, the extra day 
must be allowed in order to give the proper time for objections 
according to the Acquisition of Land (Authorisation Procedure) 
Act, 1946. 


Estate Duty Forms 


THE Board of Inland Revenue have announced that the 
existing English Form C.1, which is used to account for 
estate duty on all property (other than free personalty) 
passing on the death, except where duty is paid upon the 
Inland Revenue affidavit or upon a corrective affidavit, is 
being replaced by three separate forms. They are (1) Form C.1 
(1.V.G.) for all cases of inter vivos gifts, whether made with 
or without reservation; (2) Form C.1 (Timber) to account 
for estate duty on timber or proceeds of sale thereof: and 
(3) Form C.1 (General) tor all other cases where the existing 
Form C.1 has hitherto been regarded as appropriate. Prints 
ot the Form C.1 (I.V.G.) can now be obtained from the 
Controller, Estate Duty Office, Minford House, Rockley Road, 
West Kensington, W.14; and on personal application only 
at the London Chief Post Office, King Edward Building, E.C.1 ; 
the Branch Post Offices at Fleet Street, E.C.4; Chancery 
Lane, W.C.2; East Strand, W.C.2; High Holborn, W.C.1 ; 
Jermyn Street, S.W.1; and Throgmorton Avenue, London 
Wall, E.C.2 ; and Head Post Offices outside the Metropolitan 
Postal District. Prints of the Form C.1 (General) will be 
similarly available as soon as existing stocks of the present 
Form C.1 are exhausted. Prints of the Form C.1 (Timber) 
can be obtained only from the Controller, Estate Duty Office. 


The Building Society Movement 
In the first number of an Occasional Bulletin issued by the 
Co-operative Permanent Building Society it is stated that at 
the end of 1950 the price of a normal three-bedroomed house 
had risen 6 per cent. higher than that obtaining at the end 


of 1949. At the end of 1950 there were over one and a half 
million borrowers using building societies, the average 


mortgage balance being less than £700. The final figures for 
1951 have not been published, but the movement up to and 
including 1950 showed an increase of yearly advances from 
nearly 53 million pounds in 1944 to 270 million pounds in 1950. 
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REPORT OF THE COMMITTEE ON LOCAL LAND 
CHARGES—IV 


DISCLOSURE BY VENDORS 

THE terms of reference of the committee required them to 
consider whether, for the purpose of protecting persons 
dealing in land, “ legislation should be introduced for the 
purpose of imposing upon persons proposing to dispose of 
their interests in land the obligation of disclosing to prospective 
purchasers of such interests any such matters as | prohibitions 
of or restrictions on the user of land registrable under s. 15 (7) of 
the Land Charges Act, 1925, and any like matters recommended 
to be registered) of which they have notice.’’ The committee 
were, therefore, obliged to consider the present effect of the 
Law of Property Act, 1925, s. 198, and of the decision 
in Ke orsey and Hollebone's Contract 1927) 2 Ch. 379. Before 
examining the conclusions of the committee, one must note 
that the terms of reference were limited to local land charges 
of the type of restrictions on land. It may well be that these 
conclusions appear reasonable when applied to this limited 
class of local land charges but it seems doubtful whether 
the conclusions are reasonable when applied to a wider 
variety of matters. 

It will be remembered that the Law of Property Act, 1925, 
s. 198, provided that ‘‘ the registration of any instrument or 
matter under the provisions of the Land Charges Act, 1925, ... 
in any register kept at the land registry or elsewhere shall 
be deemed to constitute actual notice of such instrument or 
matter, and of the fact of such registration, to all persons 
and for all purposes connected with the land affected.” In 
the case of Re Forsey and Hollebone’s Contract the vendor 
agreed to sell property for an estate in fee simple free from 
encumbratces. Neither vendor nor purchaser was aware 
that the local authority had passed a resolution to prepare a 
town planning scheme under the Town Planning Act, 1925, 
and had registered it as a local land charge. The purchaser 
refused to complete. It was held by the Court of Appeal 
that the effect of the resolution was not to create an encum- 
brance upon the property, and so the purchaser could not 
object on that ground. The main interest of the case is in 
the statement of Eve, J., that, even if the resolution was an 
encumbrance, it was one of which the purchaser had notice, 
as a result of s. 198, and so he could not repudiate his purchase. 
Since this decision it has generally been assumed that a person 
entering into a contract is deemed to have actual notice of 
all registered matters, and so, for his own protection, must 
search before contract. 

The members of the committee apparently felt some 
doubt as to what was the true interpretation of s. 198, and of 
that decision. It seems unfortunate that they did not 
express a firm and reasoned opinion, because one’s view of 
their conclusions must inevitably depend largely on what one 
assumes to be the present general rules of law about disclosure 
of land charges. 

The present writer is of the opinion that where a matter 
registered is removable by a vendor, who expressly or 
impliedly sells free from encumbrances, the purchaser can 
call on the vendor to remove it, even though the purchaser 
was deemed to have notice by virtue of s. 198. Thus, for 
instance, if an equitable mortgage is registered as a land 
charge, no one suggests that a purchaser must take subject 
to it merely because he knows of it. Similarly, it is thought 
that, if a local authority have registered a charge for private 
street works, it must be discharged by the vendor. In Re 
Forsey and Hollebone’s Contract the matter registered was one 


which was not removable by the vendor, and it is only in 
respect of such charges that the notice given to the purchaser 
is apparently important. The restrictions and prohibitions 
under s. 15 (7), with which the committee were primarily 
concerned, are certainly irremovable matters. Further, the 
majority of the committee considered that s. 198 should apply 
to all entries in the register, including those matters which 
at present are not expressly made local land charges. Thus, 
they would remove any possible doubt whether a purchaser 
is deemed to have notice of matters which are registrable 
but not expressly made local land charges ; this change is, 
in itself, reasonable, as there is no ground for the present 
distinction. On the other hand it illustrates that the com- 
mittee were looking primarily to matters not removable by 
the vendor. 

The conclusion of the committee was that all registrable 
matters should be put on the same footing; s. 198 should 
continue to give notice to a prospective purchaser and no 
further obligations to disclose registrable matters should be 
placed on vendors. In reaching this conclusion, the members 
were influenced by the fact that many vendors know little of 
the intricacies of land ownership, and so might be unable to 
discharge the obligations of landowners. Further, the 
committee pointed out that the powers of local authorities 
to control the use of land are now extensive, and so it is more 
appropriate that local authorities should answer inquiries 
rather than vendors. 

Two assumptions were made by the committee, the 
accuracy of which is doubted. In the first place the 
committee stated ‘the practice of making supplementary 
inquiries is now almost universal.’’ In so far as such inquiries 
are made immediately before completion, this statement is 
correct, but in considering the vendor’s duty of disclosure 
the important time is the making of the contract. The 
writer is not prepared to express an opinion about London 
practice, but in provincial practice, although some solicitors 
make inquiries of the local authority /efore contract, the vast 
majority rarely do so. Similarly, the committee state that 
it has now become the normal practice to search land charges 
registers before contract. It is difficult to get precise 
information about this, but the writer’s observation is that 
in provincial practice land charges searches (local or other- 
wise), before contract, are still the exception rather than the 
rule. They are rarely made before purchase by auction, or 
in the numerous cases where contracts are prepared by estate 
agents. Even where solicitors prepare contracts, searches are 
not usually made in small transactions, such as purchases of 
houses. One finds that discussions in text-books tend to give 
a wrong impression by explaining the eed for searches ; 
the assumption is readily drawn that searches are usual. 
Similarly, publication of precedents implies that such prece- 
dents are widely used. It is doubtful whether accurate 
information can be obtained, but observation shows that, at 
any rate in the provinces, inquiries and searches are not made 
before contract in the majority of cases. 

It may well be that these wrong assumptions have coloured 
the outlook of the members of the committee on the question 
of the vendor’s duty of disclosure. The report suggests that 
few vendors make a practice of filing notices and other 
documents relating to a house but, again, this is doubtful. 
The writer’s observation is that the less an owner knows 
about the intricacies of land ownership, the more care he takes 
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to place notices, etc., with the title deeds, or otherwise to 
keep them available. 

There are grounds for thinking, for these reasons, that 
purchasers at present very often run the risk of the notice 
given to them by s. 198. The committee endeavoured to 
find a way round the difficulty of making searches before 
purchase by auction, but decided that a requirement on the 
vendor to have search certificates available was unreasonable. 
Having regard to difficulties such as this, there seems to be 
very good reason for suggesting that the committee were 
quite wrong in their conclusions about the extension of s. 198. 
The question of a possible amendment of s. 198 as regards 
land charges as a whole has been much debated recently 
(see 94 Sot. J. 721). For instance, Bristol Law Society 
have formulated a scheme, which has had some consideration 
by The Law Society, to the effect that conditions of 
sale should allow a purchaser to rescind if there was any 
undisclosed land charge, or local land charge, which the 
vendor could not remove. The present writer has gone 
further, and suggested that s. 198 should be amended in such 
a way that it does not give notice to a prospective purchaser 
entering into a contract. In the long run clients must pay 
for extra work thrown on their solicitors. Surely then we 
should endeavour to avoid the expense and delay caused by 
pre-contract searches and inquiries if this can be done. 

As regards completion of a purchase, s. 198 operates 
reasonably. If a charge is unregistered, it becomes void 
against the purchaser ; if it is registered, he has notice of it. 
The writer suggests that the section was never intended to 
deal with the position at the making of a contract, and that 
it is far more convenient that the vendor should be left under 
an obligation to disclose encumbrances if he has expressly 
or impliedly agreed to sell free from encumbrances. It may 
well be stated that this is a serious obligation, but surely 


SOLICITORS’ 


JOURNAL February 9, 1952 


any hardships on the vendor are exaggerated. In the first 
place, if the vendor fails in his obligation, the only effect is 
to give rise to the purchaser's right of rescission. As most 
matters undisclosed would be trivial, a purchaser would 
rarely take advantage of his right. Secondly, vendors have 
available the searches made when they purchased, and in 
practice keep copies of notices and other documents, and so 
usually know of matters registered more recently. Finally, 
the right of rescission would arise only when a matter considered 
to be an encumbrance was undisclosed. The purchaser must 
take the risk of finding other matters ; having regard to the 
more serious risks so often taken at present one would think 
that he would normally be prepared to take this lesser one. 
In any event on amendment of s. 198 it might be possible 
to have a new definition of ‘‘ encumbrances ”’ for this purpose. 

For this reason it is suggested that the committee looked 
at the problem in its application to a limited number of 
local land charges only, and on certain wrong assumptions. 
The writer sees no reason for departing from his previously 
expressed opinion that the real remedy is an amendment of 
s. 198, so that it does not apply on the making of a contract. 
Perhaps the committee were influenced by the fact that the 
terms of reference asked them whether legislation should be 
introduced for imposing obligations of disclosure on vendors. 
The writer's view is that a question so framed is misleading. 
Is not the real problem whether s. 198 should continue to 
give notice of registered charges to prospective purchasers ? 
In other words, is it not a question whether we revert to the 
pre-1926 rules of disclosure by amending s. 198 so as to 
exclude its effect on the making of contracts (an effect apparently 
quite unintended by the draftsman)? If the committee 
had looked at the problem in this way, and with reference to 
all land charges, they might well have reached a different 
conclusion. 


j.G.s. 


THE NEW HIRE-PURCHASE CONTROL 


SOMETHING under two days’ grace was given to traders and 
those advising them, between the publishing of the new 
hire-purchase orders on 30th January and their coming into 
operation on Ist February. A few purchasers no doubt were 
quick to avail themselves of the easier credit terms still 
available during that limited time for the purchase of such 
popular articles as wireless and television sets, bicycles, 
washing machines and vacuum cleaners, to mention only a 
few of the goods affected. One of the uses to which this 
breathing space was put by lawyers was hurriedly to complete 
and engross their draft documents which might be affected, 
and get them executed. 

Up to Ist February a stringent control had been in existence 
for some years over a variety of articles falling within the 
description of price-controlled goods. By S.1. 1950 No. 39 
(The Hire-Purchase and Credit Sale Agreements (Maximum 
Prices and Charges) Order, 1950), which is still in operation, 
all price-controlled goods other than new sewing machines, 
dictaphones, calculating machines, typewriters and other 
office machinery, and cash registers, as well as the component 
parts of the foregoing, fall within the credit control imposed 
by that order. It also applies to non-utility furniture and 
bedding. 

Although that control is complicated and has given sore 
trouble to the trades affected, traders have applied it with 
conspicuous honesty and the courts have hardly been troubled 
with any of the problems arising out of it. The “ service 
charge ’’ of 20 per cent. which it permitted to be added to 
the retail cash price in credit-sale transactions and 20 per cent. 


of the difference between the deposit and the retail cash price 
in hire-purchase transactions was never the subject of 
complaint. Traders experienced greater difficulties in drafting 
agreements so as to comply with Sched. II] to the order, 
which lays down requirements applying to hire-purchase 
agreements and credit-sale agreements providing for instal- 
ments spread over a period of more than eight months. The 
requirement as to the disclosure of the cash price, borrowed 
from the Hire-Purchase Act, 1938, was not difficult. Nor 
was the fixing of the deposit at the minimum of 124 per cent. 
of the retail cash price productive of any problems. 
Additional labour was occasioned by the provision that the 
total cash price and the total hire-purchase price of (a) price- 
controlled goods, and (4) any other goods comprised in the 
agreement have to be separately stated. There also have to 
be not less than nine instalments spread over not less than 
nine months nor more than two years, and 75 per cent. of 
the goods (calculated by reference to the cash price) have to be 
delivered before the first instalment falls due, unless at the 
written request of the hirer or buyer delivery is postponed. 
The real difficulty, particularly for draftsmen, was the 
complicated paragraph which requires the agreement to 
contain provision for rebates if the last payment is made or 
tendered within twelve months or eighteen months respectively 
of the signing of the agreement. Only those who have grappled 
with this provision can fully appreciate its difficulty for the 
draftsmen of agreements. It is sufficient to say here that 
its present form was not settled without amendment of 
previous orders. 
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Credit-sale agreements for a period of not less than four 
or more than eight months are subject to a lighter control, 
the maximum service charge being 5 per cent. of the cash 
price and the minimum deposit being 12} per cent. of the 
cash price. These are the only provisions in that order with 
regard to such short-term credit-sale agreements. 


The new control under the Hire-Purchase and Credit Sale 
Agreements (Control) Order, 1952 (S.I. No. 121), which, 
as stated, came into force on Ist February, differs in some 
respects from that under S.I. 1950 No. 39. It applies to a 
large variety of articles, whether second-hand or new. Wireless 
and television sets, assembled or otherwise, gramophones 
and record players and machines, to abbreviate the first 
two lists, comprise one general type. The list then goes on 
to list a number of modern domestic inventions, viz., space- 
heaters, water heaters, dish washers, drying cabinets, washing 
machines and washers (excluding wash boilers and coppers), 
ironing machines, irons, wringers, mangles, floor polishers, 
vacuum cleaners, water-softeners, refrigerators (up to 12 cubic 
feet) and machines for mixing, extracting and preparing food 
and drink. Then follow hairdressing machines, hair-waving 
machines, lawn mowers, garden rollers, mechanically propelled 
road vehicles and chassis (excluding ambulances, invalid 
carriages, bicycles, tricycies and vehicles specially constructed 
or adapted for disabled people). Other kinds of bicycles 
and tricycles, of course, come within the order, whether 
mechanically propelled or not, and auxiliary engines therefor. 
The remaining general classes of goods affected come under 
the general heading of office furniture and equipment, including 
such familiar things as cash registers, cheque-writing machines, 
addressing and postage franking machines, typewriters, 
dictaphones and duplicators, as well as a number of others. 


Schedule II to the new order, which is analogous to 
Sched. ITI to S.I. 1950 No. 39, in that it contains drafting 
directions with regard to agreements affected, is not so 
stringent as Sched. III. In some important respects 
it is very different. The agreement must be in writing, a 
provision which seems to be aimed at credit-sale agreements 
rather than hire-purchase agreements, which it is difficult 
or impossible to prove without writing. More important, 
and unlike the 1950 Order, the agreement must comprise only 
goods to which the order applies. The cash price of each 
separate description of goods must be stated, as well as any 
amount payable by instalments for installation or maintenance. 
The minimum preliminary deposit, which must be paid before 
signature, must be made in respect of each description of 
goods, and it will be a useful precaution for the agreement 
to state that it has been paid as well as to indicate how it is 
calculated. The minimum percentage so payable is 334 per 
cent. or, in the case of bicycles and tricycles, whether 
mechanically propelled or not, and the auxiliary engines 
therefor, 25 per cent., and it is to be a percentage not merely 
of the cash price, but of the aggregate of the cash price and 
the amount payable for installation or maintenance. It will 
be safest to indicate the separate deposits for each description 
of goods in the body of the agreement. In computing the 
initial deposit account may be taken of goods taken in part 
exchange. This boon will principally benefit road vehicle 
owners. 
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The remaining provision in Sched. IL requires the 
agreement to contain provision for payment of the balance 
in respect of each description of goods by approximately 
equal instalments at equal intervals, spread over a period 
of eighteen months or twelve months in the case of bicycles, 
tricycles and auxiliary engines. The payments clause, like 
the initial deposit clause, may in some cases be complicated, 
as can be seen. 

An important new provision will give relief in those 
exceptional cases where the circumstances make it desirable 
to take a transaction outside the scope of the order. This is 
in para. 5, which permits the Board of Trade to grant a licence, 
and attach conditions, to do things which would otherwise 
be infringements of the order. 

The new order applies to hire-purchase agreements and to 
credit-sale agreements for not less than nine months’ credit 
and, as in the 1950 Order, the definition of ‘ hire-purchase 
agreement”’ in s. 21 of the Hire-Purchase Act, 1938, is adopted. 

The order is tightened up by provisions prohibiting the 
varying of agreements either by changing the instalments or 
adding goods and it is also forbidden to enter into an agreement 
which is in substitution for another such agreement entered 
into whether before, on or after 31st January, 1952, which 
comprises all or some of the goods comprised in the other 
agreement, as well as goods to which the new order applies 
and which are not comprised in the other agreement. Unlike 
the 1950 Order, the whole of the order, including this provision, 
is framed as a series of prohibitions, and it is possible to 
envisage some interesting criminal and civil proceedings 
resulting, if the temptation to evade the control should prove 
too strong, as it did in many building licence cases. It is 
not inconceivable that this may happen, especially in view 
of the many small finance companies who make a trade of 
advancing money without the intervention of retailers, 
to car owners, by preparing invoices and_hire-purchase 
documents so as to secure the protection of Yorkshire Railway 
Wagon Co. v. McClure (1882), 21 Ch. D. 309, from the Bills 
of Sale Acts. The wisdom of securing a tight control cannot 
be doubted, if there is to be a control at all. 

A further new order, S.I. 1952 No. 22, amends S.I. 1950 
No. 39, so as to make it clear that the provisions of S.1. 1952 
No. 121, with regard to the initial payment and instalments, 
shall prevail where an agreement covered by S.I. 1950 
No. 39 is also covered by S.I. 1952 No. 121. On the other 
hand, it would seem fairly clear that the other provisions of 
S.I. 1950 No. 39 continue to apply in such a case, and in 
particular the complicated provisions of Sched. IIT. 

No doubt more problems will arise in the course of the 
administration of the order, and they will not be solved, 
as some traders to the consternation of their advisers did, 
by pasting printed alteration slips over their agreements. 
The danger of making penal provisions too detailed and 
complicated is that it defeats its end by providing defendants 
with the effective defence that the order is unintelligible. 
That complication is now doubled by the co-existence of two 
overlapping and yet distinct erders controlling the supply of 
goods on instalments, with a bridge in between, viz., 5.1. 1952 
No. 122. Before this control becomes lost in a maze of 
intricacies when fuller amendments become necessary, it 
should be strengthened by simplification. M. S. 





Mr. Ernest Brain, solicitor, of Reading, has been elected 
honorary treasurer of Reading and District Refugee Committee. 
Mr. Maxwell Reney-Smith, solicitor, of Birkenhead, was 
installed president of the Birkenhead and Wirral branch of 
the United Kingdom Commercial Travellers’ Association on 


<oth january. 


Mr. Francis Osborne, this year’s president of the Derby Law 
Society, has been co-opted as a director of the Derby County 
Football Club. 

Mr. Justice Barnard will join the judges going the Midland 
Circuit for the trial of matrimonial causes at Nottingham on 
21st February, 1952. 
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LIEN AND THE RIGHT OF SALE 


THE accumulation of large quantities of uncollected pairs of 
shoes left with shoe repairers is the reason given for the 
support of the Federation of Boot Trade Associations to the 
Disposal of Uncollected Goods Bill, to be introduced into the 
House of Commons on 12th February by a private member 
(The Times, 24th January, 1952). The Bill is stated to 
authorise traders to sell goods left with them for repair and 
abandoned by their owners. 

This proposed change in the law is an opportune moment 
to consider the present position. The repairer is a bailee for 
reward, an artificer to whom, once he has exercised his skill 
upon a chattel, the law gives a lien over it. This lien is only 
exercisable against the owner of the goods, if done at his 
request or by his authority, express or implied ; subject to 
the rights of the owner, it may be enforced against any person 
at whose request or by whose authority the expense was 
incurred. In the case of a chattel the subject of a hire- 
purchase agreement, this authority is implied while the hirer 
is in lawful possession. When the hire-purchase agreement 
is terminated and possession of the chattel retained against 
the will of the owner, the repairer cannot exercise a lien 
for repairs which the hirer no longer has any authority to 
have executed (Bowmaker v. Wycombe Motors, Ltd. (1946), 
62 T.L.R. 437). 

The lien does not arise until the work undertaken is 
completely performed, but if the owner of the chattel prevents 
the work from being completely performed, there is a lien 
for work actually done. The mere maintenance of a chattel 
in its former condition is insufficient to give a lien. 

The lien is irretrievably gone if possession of the chattel 
be lost to the bailee, or if he do anything amounting to a 
waiver, or if the identity of the chattel be lost by inter- 
mixture or confusion with other chattels of a like nature 
belonging to a different owner. The assertion by the bailee 
of a right to retain the chattel otherwise than by way of lien 
may operate as a waiver of the lien. 

The holder of property is not permitted to make a claim for 
the use of the place in which the property is detained, or 
otherwise for keeping it, and it makes no difference that, by 
advertisement or otherwise, he notifies the owner that such a 
claim will be made unless the goods are removed and such 
expenses paid on or before a stated time. Any money paid 
by the owner under protest, in satisfaction of such claim, may 
be recovered by action. 

As a general rule a right of lien confers no right to sell the 
chattel (Pothonier and Hodgson v. Dawson (1816), Holt N.P.383, 
per Gibbs, C.J., at p. 385) unless such right is expressly 
conferred by statute, as in the case of an innkeeper by the 
Innkeepers Act, 1878, and a sale without right causes loss of 
the lien. Thus, in Mulliner v. Florence (1878), 3 Q.B.D. 484 
(a case decided before the passing of the Innkeepers Act), an 
innkeeper was held to have no right to sell his guest’s horses 
over which he had a lien, although he had incurred con- 
siderable expense in feeding them. Thus, a person who 
insists on his right of retainer may do so, but must put up 
with any inconvenience which the retention entails. 

If, however, goods are deposited by way of security for a 
loan of money such deposit constitutes something more than 
a right of lien ; it is inferred that there is an implied power 
on the part of the lender that if the advance is not repaid 
he may recoup himself by the sale of the deposit (Pothonier and 
Hodgson v. Dawson, supra). Story on Bailments, para. 311, 
states: ‘The case of pawns seems in this respect dis- 


tinguishable from the ordinary case of liens, for a mere right 


of lien is not understood to carry with it any genaral right of 
sale to secure anindemnity. The foundation of the distinction 
rests in this, that the contract of pledge carries an implication 
that the security shall be made effectual to discharge the 
obligation : but in the case of a lien, nothing is supposed to 
be given but a right of retention or detainer, unless under 
special circumstances.” 

In the event of the holder selling the goods, he will be 
liable in trover to the owner for their value. In order to 
protect himself from this liability he may either (1) seek 
equitable relief in the High Court or county court, (2) wait 
until an action for trover is barred by the Statute of 
Limitations, or (3) expressly stipulate for a power of sale. 

(1) High Court proceedings may be commenced by way of 
an action for the sale and distribution of the proceeds of 
property subject to any lien or charge. For Forms of 
Pleading, see R.S.C., Ord. 19, r. 5. R.S.C., Ord. 50, r. 2, 
provides that applications may be made for the sale of goods 
of a perishable nature, or likely to injure from keeping or 
which for any other just or sufficient reason it may be 
desirable to have sold at once. It enables the court to order 
a sale irrespective of the rights of the parties. This rule has 
been held applicable to a filly held on lien for unpaid upkeep 
charges (Larner v. Fawcett (1950) 2 All E.R. 727 (C.A.)), and 
probably applies to pure personalty of every description, 
which for just and sufficient reason it is desirable should be 
sold at once. 

Under the County Courts Act, 1934, s. 52 (1), “‘ A county 
court shall have the jurisdiction of the High Court to hear 
and determine any of the following proceedings, that is to 
say ... (c) proceedings for the foreclosure or redemption of 
any mortgage or for enforcing any charge or lien, where the 
amount owing in respect of the mortgage, charge or lien, 
does not exceed the sum of £500.’’ Under Ord. 29, r. 1, of 
the County Court Rules, an order for sale may be obtained 
in an action by a person entitled to a lien. Thus, judicial 
remedies are available to persons desiring to sell goods over 
which they have a lien, the county court being suitable for 
articles of small value, such as shoes. 

(2) To wait unti] an action for trover is barred by the 
Statute of Limitations is a less practical proposition as, during 
the six years from the date of completion of the work when 
the lien arises, a considerable congestion of goods on the 
premises may be the result. One cannot fail to sympathise 
with the cobbler, often working in premises where there is 
little enough room for working at all, quite apart from storage, 
appalled at the prospect of six years’ accumulation of 
uncollected shoes. 

(3) All persons entitled to general and particular liens may 
expressly stipulate for a power of sale and prescribe the 
terms of sale in the event of the lien remaining unsatisfied 
after a certain date ; and there is nothing to prevent parties 
attaching such conditions at the time the lien arises. This 
would seem the most prudent course for shoe repairers and 
those who do work on the goods of others to adopt, e.g., by 
notice on the premises prominently displayed to the intending 
customer or by incorporation in any document handed to 
the customer by way of cor#ract. Such a condition should 
not be added to a receipt handed to the customer subsequently 
to the contract, as it will not then be binding (Chapelton v. 
Barry U.D.C. {1940} 1 K.B. 532). Such a course would be 
ineffective to deal with stocks said to be at present accumulated 
on the premises of repairers where the owners cannot be 
traced, but could be incorporated in new contracts of repair. 
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It would, therefore, seem that while the precise terms of 
the Bill are not known, the law as it stands provides for the 
right of sale by judicial process, and in the case of new 
contracts of repair, by express agreement to that effect. 
Hardship may well fall on individual repairers with accumula- 
tions of goods on their hands, which in the case of shoes tend 
to increase with the ever mounting cost of repair and 
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consequential abandonment by their owners. Shoe repairers 
frequently do not take the addresses of their customers and 
are thus unable to effect service of proceedings for sale, even 
if they thought it financially desirable to do so. Any 
measure which, therefore, will relieve their hardship, while 
fully protecting the interests of the owner, will be welcomed. 
Rk. M. H. 


NATIONAL HEALTH SERVICE ACT, 1946, AND THE 
TRANSFER OF HOSPITALS TO THE MINISTER 


WITH all respect to the Court of Appeal, I think it may very 
well turn out that we have not heard the last of the point 
which has just been decided by this court in Re Marjoribanks’ 
Will Trusts, p. 72, ante, and (1952) 1 T.L.R. 224. 

The point is a very short, if not a very simple one. 
Section 6 (1) of the National Health Service Act, 1946, 
prescribes that there shall, on the appointed day (the 5th July, 
1948), be transferred to and vest in the Minister of Health 
“all interests in... premises . . . of a voluntary hospital 
and in equipment, furniture or other movable property used 
in or in connection with such premises, being interests held 
immediately before the appointed day by . . . trustees solely 
for the purposes of that hospital...’ Under s. 7 (4), all 
endowments of a voluntary hospital transferred under s. 6 (1) 
are also transferred, the expression “‘ endowments ’”’ for this 
purpose being defined generally in s. 7 (10) of the Act as 
property held solely for the purposes of the hospital in 
question. 

In the present case certain land was conveyed by a deed 
of 1884 .o trustees for the purposes of an old-established 
charitable institution known as the Midland Counties Home 
for Incurables, at Leamington. The land was conveyed 
to the trustees upon trust for sale, and the beneficial trusts 
were that the trustees should, pending sale, allow the land 
to be used for the purposes of the home and in accordance 
with the rules regulating the government of the home, and 
if the land were sold the proceeds should be applied as if 
they formed part of the endowment fund of the home. The 
object of the home, as declared by the rules referred to in the 
deed, was to give relief by admission to the home, or by 
pensions, to persons of limited means suffering from incurable 
diseases. Finally, it was provided by the deed that if 
for any reason the home should be closed, the trustees should 
hold the trust fund in their hands (including the proceeds of 
sale of the land) upon trusts for the benefit of charitable 
objects in the Midland counties. 

In these circumstances the question arose whether the 
home's premises vested in the Minister under s. 6 (1) of the Act, 
having regard particularly to the condition contained in that 
subsection to the effect that the interests which became so 
vested had to be interests which were held immediately before 
the appointed day “solely for the purposes of’ the home. 
This question was decided in favour of the Minister by 
Wynn Parry, J., who heard the case at first instance, in 
conformity with a previous decision of his in Ministry of 
Health v. Fox {1950} Ch. 369. The circumstances in the 
earlier case were, for all practical purposes, indistinguishable 
from those in the present case, and the present appeal was 
therefore, in effect, an appeal from the decision in Ministry 
of Health v. Fox, as well as from the decision in this case. 

A number of subsidiary points were taken before the Court 
of Appeal by counsel on either side, such as the language of 


other provisions of the Act containing words similar to those 
in s. 6 (1) on which the question in this case turned, the 
validity of the trust for sale and the application of the trust 
funds in the hands of the home’s trustees for the payment 
of pensions ; but the court derived no assistance from these 
arguments and expressed the view that the whole matter 
turned on the application of the material words in s. 6 (1) 
of the Act—“ being interests held immediately before the 
appointed day by trustees solely for the purposes of that 
hospital ’’—to the premises of the home. The position 
immediately before that day was that the premises were 
being used for the purposes of the home, but it was argued 
against the contention of the Minister that, although the 
premises were so used, they were not then interests in premises 
which were held by the trustees solely for the purposes of the 
hospital because (a) if the premises were sold the income of the 
proceeds of sale could be used in part for the payment of 
pensions to incurables, and this was not a purpose of the 
home within s. 6 (1), and (/) in the event of the home ceasing 
to be carried on, the premises would become applicable for 
charitable purposes in the Midland counties generally. 

As to (a), Sir Raymond Evershed, M.R., who delivered 
the judgment of the court, thought that the payment of 
pensions, though distinct from the activities of the home as 
a physical entity, could nevertheless fairly be regarded as a 
purpose of the home. This was a special feature of the 
present case, and it is with the decision of the question on 
the more general grounds of the effect ef s. 6 (1) in relation 
to the trusts, particularly the ultimate trusts, declared by 
the deed of 1884, that the reader will be concerned. On this 
aspect of the case the decision of the Court of Appeal may be 
summarised as follows: (1) The relevant words of s. 6 (1) 
required the simple question to be answered in relation to the 
4th July, 1948 (the day before the appointed day): “ On 
that day for what purposes did the trustees hold the land ? ” 
The proper answer to this question, in the view of the court, 
was: “For the purposes of the home and no other.” 
(2) That answer was in conformity with common sense, and 
its faithfulness would not be qualified by the presence of 
the remote remainder in favour of other charitable purposes 
limited by the deed of 1884 upon the contingency of the home 
ceasing to continue. (3) A contrary result would give to 
the material language of s. 6 (1) an altogether unnatural and 
artificial preciseness. (4) Every case must be determined 
on its own merits, and it was unnecessary to attempt any 
exposition of the terms of s. 6 (1) that would anticipate the 
answer in all cases ; but if, e.g., premises were held immediately 
before the appointed day on trust for the purpose of providing 
hospital services to men wounded in the Second World War 
and on the exhaustion of that purpose upon trust for some 
educational purpose, failure to take the latter purpose into 
account in determining the applicability of s. 6 (1) to the 
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case would, in the view of the court, not satisfy the ordinary 
requirements of common sense or accuracy. 

It must be a task of unusual difficulty to construe a statute 
like the National Health Service Act, 1946, which deals with 
conveyancing problems in terms which no conveyancer out 
of Bedlam would choose to use, but the division of remainders 
into remainders which are remote and those which are not 
remote does not seem to me, with all respect, to cast much 
light into the dark places left by the draftsman of this Act. 
The Court of Appeal has itself given an example of the kind 
of case in which, in their view, the ordinary requirements of 
common sense or of accuracy would not be satisfied by the 
application of the decision reached in the case just decided ; 
but between the poles formed by the present case on the 
one hand, and the hypothetical example on the other, there 
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is left a vast range of cases where everything is uncertain 
except the prospect of further litigation on the question of 
the applicability of s.6 (1). It would doubtless be very wrong 
for any court to score points off the draftsman of the Act, 
especially where a social reform of the magnitude of that 
introduced, or sought to be introduced, by the Act is at stake ; 
but the proper method of achieving what was doubtless the 
object of the Legislature, when s. 6 (1) and the other 
provisions of the Act dealing with the transfer of hospitals 
and their property and endowments to the Minister were 
being considered, if it does not emerge with reasonable 
clarity from the Act, is to pass an amending measure and 
remove the uncertainty in a manner which will leave no doubt 
in the mind of anybody. Perhaps it will come to that, in 
the end, in the case of these unsatisfactory provisions. 


"ABC™ 


AGRICULTURAL SUB-TENANTS AND SECURITY 
OF TENURE 


In the absence of noteworthy new authorities in law reports, 
and of new statutes and statutory instruments, I turn this 
week to an interesting decision reported in a lay publication. 
Sherwood (Lord) v. Barnes and Others, a case heard recently 
by Ormerod, J., is reported in a recent issue of an agricultural 
weekly, and is useful as drawing attention to the position 
of sub-tenants under the Agricultural Holdings Act, 1948. 

Farms do not so easily lend themselves to sub-letting as do, 
say, theatres; and neither the Act cited nor its predecessors 
strengthened the position of the sub-tenant or looked after 
him, as regards security of tenure, in the way in which the 
Rent Restrictions Acts, the Landlord and Tenant Act, 1927, 
or the Leasehold Property (Temporary Provisions) Act, 
1951, do. 

The facts of the recent case were that the plaintiff, owner 
of a farm in the Isle of Wight, had let it to a father and son 
in 1941. They at some time sub-let part of the property 
(34 acres and the farmhouse) to the first defendant, who 
sub-let parts of the farmhouse to the second and third 
defendants, as residences. The plaintiff gave the head 
tenants notice to quit expiring on 12th November, 1950, 
“for reasons of good estate management,” we are told. 
This may not mean that he assigned any of the reasons set 
out in the Agricultural Holdings Act, 1948, s. 24 (2), but 
rather that when the tenants, as they did, served a counter- 
notice under s. 24 (1) the landlord sought Ministerial consent 
and invoked s. 25 (1) (a) : ‘‘ Without prejudice to the discretion 
of the Minister in a case falling within paras. (a) to (e) of this 
subsection, the Minister shall withhold his consent .. . to 
the operation of a notice to quit unless he is satisfied 
(a) that the carrying out of the purpose for which the landlord 
desires to terminate the tenancy is desirable in the interests 
of efficient farming, whether as respects good estate manage- 
ment or good husbandry or otherwise.’’ At all events, the 
Minister, through the county agricultural executive 
committee, gave consent ; the tenants did not appeal to the 
Agricultural Land Tribunal (s. 25 (4)), and gave up possession. 

They had in the meantime served the first defendant with 
a notice to quit, and he had served them with a counter- 
notice ; and this, we are told, was considered by the county 
agricultural executive committee, who consented; where- 
upon the first defendant appealed to the Lands Tribunal, who 
allowed his appeal. It is perhaps not surprising that he 
then refused to quit ; but his views on the state of the law 


may have undergone modification when the learned judge, 
giving judgment against him, said that a sub-tenant had 
rights only in relation to his own landlord ; that he was not 
in the same position as the tenant in relation to the head landlord ; 
that there was no express provision or clear implication in 
the Agricultural Holdings Act, or in the regulations, that a 
sub-tenant could remain in possession on the proper 
termination of the main tenancy. 

This short account of the judgment suffices to bring home 
to farmers that if they take sub-tenancies they will be in a 
far less favourable position than they would be if they held 
of the freeholder. Indeed, it is clear that the word 
‘““misconceived ’’ might apply to several of the steps taken 
in the matter; the result, if the mesne tenants had phrased 
their notice properly, would have been that they could have 
ignored the counter-notice. 

Before dealing with the restriction provisions, I would 
observe that while it is possible that a sub-tenancy will 
satisfy the definition of ‘contract of tenancy’ with the 
result that the land it comprises satisfies that of an 
“agricultural holding,” there is an express reference to 
sub-tenancies in s. 23, which deals with minimum length of 
notice to quit (twelve months) and precedes the sections 
concerned with restrictions on the operation of otherwise 
valid notices. By proviso (c) to s. 23 (1) the section is not 
to apply to a notice to a sub-tenant : consequently, though the 
sub-tenant may hold from year to year under the terms of his 
grant or as the result of the operation of s. 2, his tenancy is 
determinable by the common-law six-months’ notice expiring 
within a year of that tenancy. 

But, while there is this express provision in s. 23, the 
effect of which is that an agricultural sub-tenant is not given 
the same security of tenure as one who holds of the freeholder, 
there is no express provision to this effect in s. 24 itself 
(restrictions on notices to quit), as there well might have been ; 
nor is anything said about sub-tenants in s. 25, which deals 
with the principles and with the procedure by which consent 
is to be given or refused; but in s. 26 (provisions supple- 
mentary to two preceding sections) the Minister is empowered 
to make regulations, including regulations “‘ for excluding the 
application of s. 24 (1) [the sub-section which entitled a 
tenant to serve a counter-notice making consent necessary 
in relation to sub-tenancies in such cases as may be specified 

. . and for making such provision as appears . expedient 
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KING EDWARD’S HOSPITAL FUND FOR LONDON 


President : H.R.H. THE DUKE OF GLOUCESTER 








Chairman of the Management Committee : Treasurer : 
SIR ERNEST POOLEY, K.C.V.O. SIR EDWARD PEACOCK, G.C.V.O. 
Secretary: A. G. L. IVES, M.V.O. 10 OLD JEWRY, E.C.2 Tel. MONarch 2394 





INDEPENDENT AID TO HOSPITALS 
CARE OF THE AGED SICK 
The Fund’s Homes for the Aged Sick are among the first to care specially for those who are too ill to lead 


normal lives and yet too well to need a bed in a hospital. The success of the first homes to open shows all 
too clearly how great is the need for more of them. 


“These homes will give the old people whatever much point in learning to walk up and down stairs 
nursing care they need, besides a comfortable life if the only stairs one can use are the specially built 
in a homely atmosphere. They will sleep in rooms ones in the hospital gymnasium, or in learning to 
rather than wards, and use pleasant dining-rooms and manage a needle in a paralysed hand if the only 
sitting-rooms. All the houses chosen have good object is to make little mats in the occupational 
gardens. Voluntary Bodies, which already have therapy department.’ 
experience of homes for old people, will run them, The hospital bed, at first a necessity for the sick 
and the residents will be encouraged to help with person, becomes in the end his refuge, for though he 
little jobs in the house and garden. They will benefit (or more often she) may recover his powers, in the 
by the change to a life less remote from reality— end he loses hope of discharge, and with it his courage 
or anyhow from ordinary life—than is found in the for ordinary living. In the new homes old people 
chronic ward of a hospital. As the annual report will have the chance to conquer their timidity and 
of the King’s Fund for 1949 put it: ‘ There is not savour their lives again.” 





From “ THE LANCET,” 24th March, 1951. 
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No. Form Price | No. Form Price 


s. d. e a 
5 Agreement for Service Tenancy We 1 0 10A Agreement for Employment as 
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5B Licence for Service Occupancy (Draft) 1 0 


10B Agreement for Employment of Assistant 
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and Servant) .. 


(Purchase Tax and Postage are payable in addition to the above-mentioned prices) 


Forms of Articles of Clerkship, Partnership and Apprenticeship Deed 
are also published by the Society 


The Solicitors’ Law Stationery Society. Limited cake 
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for the purpose of safeguarding the interests of sub-tenants, 
including provision enabling the Minister or the Agricultural 
Land Tribunal, where the interest of a tenant is terminated 
by notice to quit, to secure that a sub-tenant will hold from 
the landlord on the like terms as he held from the tenant.”’ 
Well, the Agriculture (Control of Notices to Quit) Regulations, 
1948, do deprive a sub-tenant of the right to challenge a 
notice to quit if (4) the mesne tenant has himself been given 
notice to quit and (6) the fact that he has been given notice 
is stated in the ndtice served on the sub-tenant (reg. 9 (1)). 
It follows that if the tenants in the recent case had only 
stated that they were giving the first defendant notice because 
they had received one, they would have saved themselves 
and the county agricultural executive committee, the Lands 
Tribunal, and the High Court much trouble. But when it 
comes to “ safeguarding,’ the Minister has not gone as far 
as he was authorised to go: he might have put the sub-tenant 
in much the same position as a sub-tenant of controlled 
property (which could mean that the head landlord would 
be landed with a new tenant at a lower rent: Glossop v. 
Ashley 1922) 1 K.B. 1 (C.A.)); but he has not. What the 
same regulation does enact is that if the notice to the mesne 
tenant proves ineffective (e.g., by being successfully challenged 
by counter-notice), so will the notice to the sub-tenant ; and 
sub-tenants are given rights of “‘ making representations ”’ 
and rights of audience (county agricultural executive 
committee and Lands Tribunal) whenever a head landlord 
applies for consent or a decision is appealed, and this is so 
whether the sub-tenant has received a notice to quit or not. 

The underlying idea appears to be that, as regards farms, 
sub-tenancies stand or fall with mesne tenancies out of which 
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they are carved; and it may or may not be considered 
unfortunate, from the sub-tenant’s point of view, that // 
his landlord should take a notice to quit lying down, he can 
do nothing. 

For while, as has been held, a surrender of a mesne tenancy, 
even one granted by a tenant in breach of covenant and 
undisclosed to the head landlord, will not affect the sub-tenant 
(Parker v. Jones {1910} 2 K.B. 32), the determination of the 
head lease by effluxion of time, or by notice to quit (Pleasant 
v. Benson (1811), 14 Ea. 234) cuts the ground, as it were, 
from under the sub-tenant’s feet. The Agricultural Holdings 
Act, 1948, and the regulations have not changed this. 

Apart from actual security of tenure, sub-tenants are not 
too badly treated ; s. 34 (3) impliedly but clearly recognises 
that they may be entitled to compensation for disturbance 
by enacting that a (mesne) tenant who becomes liable for 
such is not to lose his rights against the (head) landlord 
‘by reason only that, owing to not being in occupation of 
the holding, on the termination of his tenancy he does not 
quit the holding.”’ Lex non cogit ad impossibilia ! 

As to the issue between the plaintiff and the second and 
third defendants in Sherwood (Lord) v. Barnes, they invoked 
the Rent Restrictions Acts, but in vain: the farm-house was 
outside those Acts (presumably because it was let to the 
first defendant with over two acres of agricultural land: Rent, 
etc., Restrictions Act, 1939, s. 13 (3); possibly because it 
was occupied by the person responsible for the control of the 
farming of the holding: Agricultural Holdings Act, 1948, 
Sched. VII, 1); so the case would be a Knightsbridge Estates 
Trust, Lid. v. Deeley {1950} 2 K.B. 228 (C.A.) one. 

R. Bb. 


PRACTICAL CONVEYANCING—XLV 


ANSWERS TO REQUISITIONS AND INQUIRIES 


WE often yo to considerable trouble to ask a large number 
of preliminary inquiries and to raise all the requisitions we 
think necessary on behalf of a purchaser. But do we study 
the answers sufficiently carefully to ensure that they meet 
the requirements of the case ? Although it is apparent that 
no purpose is served by asking a question unless one is 
prepared to make certain that it is adequately answered, one 
often sees examples of the acceptance of off-hand and valueless 
answers (particularly is this noticed when one is acting for a 
mortgagee and one sees the purchaser’s requisitions, etc., and 
the vendor's replies). 

An interesting example is to be found in the case of Mahon 
v. Aimscough (Estates Gazette, 19th January, 1952, p. 56). 
There was no new point of law and so the case is not likely 
to be reported elsewhere, but it illustrates very well the need 
for care by purchasers’ solicitors. Preliminary inquiries had 
been sent which included the question, ‘‘ Has the property 
suffered war damage ?”’ The solicitor for the vendor replied, 
“ T understand not.’”’ Deputy Judge Errington, at Liverpool 
County Court, decided that the words constituted a warranty 
and awarded the purchaser £95 damages for breach of the 
warranty. The Court of Appeal reversed this decision on the 
ground that there was nothing in the evidence capable of 
supporting the suggestion that, by his solicitor or otherwise, 
the purchaser was asking for or obtaining a warranty. There 
was no suggestion that the solicitor’s answer, “‘I understand 
not,’ was not bona fide or true. The Master of the Rolls 
quoted the well known dictum of Lord Moulton in Heilbut, 
Symons & Co. v. Buckleton (1913) A.C. 30, 51, “It is, my 
lords, of the greatest importance, in my opinion, that this 


House should maintain in its full integrity the principle that 
a person is not liable in damages for an innocent misrepre- 
sentation, no matter in what way or under what form the 
attack is made.” 

The first conclusion to be drawn is that on both requisitions 
and preliminary inquiries replies should not be accepted if 
they refer only to the solicitor’s knowledge of facts; if an 
unqualified statement cannot be made the vendor’s knowledge 
should be given and the vendor’s solicitor should confirm the 
facts with his client, if necessary. The second point to note 
is that, without regard to the form of the answer, the Court 
of Appeal apparently took the view that there was no request 
for a warranty as to the facts. In other words, even if an 
unqualified negative answer had been given it would have 
been merely a representation and damages could have been 
recovered only if fraud could have been proved. An innocent 
misrepresentation will, of course, usually enable the purchaser 
to rescind if he discovers the true facts and acts before 
completion. 

Damages can be recovered for a breach of warranty even 
if there was no fraud, but it must be clear that the vendor is 
giving a warranty of the truth of his statements and not 
merely making a representation as to the facts. If, therefore, 
a prospective purchaser is relying on the truth of an answer 
on a vital point, and not, for example, making his own 
inspections and inquiries, it would be as well to ask the 
vendor expressly to warrant the truth of his assertion. He 
may well not be willing to do this, but that unwillingness may 
itself serve to put the purchaser on his guard. 

5; G. 5. 





Mr. J. R. 1). Cricnron, K.C., has been appointed Recorder 


of the borough of Blackpool. 


Mr. Davip KarMeEt, K.C., has been appointed Recorder of 


the borough of Wigan. 
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HERE AND THERE 


LIBEL BILL 

IN some ways there may be less legislation in the offing, 
less, anyhow, in the grandiose ideological manner, but, 
what with one thing and another, between commissions 
and committees considering evidence, commissions and 
committees handing in their reports, besides divers projects 
and agitations more or less insistent, it seems likely that there 
will be a good deal of new law for the lawyers to absorb from 
the statute book in the next few years. For some time to 
come there may well be considerable hesitation and calculation 
over the timing of new editions of established text-books, 
lest some intrusive and inopportune Act of Parliament renders 
the whole thing obsolete before the printers’ ink is dry on 
the costly and irreplaceable paper. Anyhow, first for rejuvena- 
tion and general beauty treatment comes our much denigrated 
law of libel, thirteen years after Lord Porter’s committee was 
appointed and four years after it reported. Sponsored by 
an Opposition barrister yet blessed by the Attorney-General, 
the Bill broadly follows the Porter recommendations and 
is so strictly non-party that it is amusing to see how the 
members of the House are grouping themselves round its 
cradle. If Sir Lionel Heald is prepared to act as fairy 
godmother to Mr. Harold Lever’s infant, both the former 
Law Officers have greeted it with strictly modified rapture. 
A useful little Bill, said Sir Frank Soskice in effect, but 
suffering from a slight twist in favour of defendants—nothing, 
however, one gathers, that a little massage in the course of 
the usual Parliamentary processes will not straighten out. 
In particular Sir Frank was rather worried over the practical 
implications of the provision in cl. 3, providing an escape 
from liability for an unintentional libel, if an apology were 
published forthwith. All plain sailing in the case of news- 
papers, but what use to the plaintiff would a published 
apology be if the libel was circulating in a best-selling book ? 
Sir Lynn Ungoed-Thomas seemed to be even further from 
enthusiasm than his former leader, apparently feeling that 
in the present preponderant state of the power of the Press, 
the freedom of the Press could look after itself more easily 
than some other members seemed to assume. In particular 
cl. 11 was to him “ disastrous ’’—the clause that proposes to 
allow a defendant to mitigate damages by giving evidence 
“of any facts relevant to the character or reputation of the 
plaintiff, not being facts charged in the words on which the 
action is founded.”’ It is hard not to share his apprehensions 
as to the ultimate effect of a provision which, on the face of it, 
seems to arm defendants with a blackmailing weapon of such 
remarkable efficacy that no one with the dustiest skeleton 
rattling in his cupboard would dare to issue a writ. If every 
plaintiff is to find the field of inquiry broadened to cover his 
whole life, most of us would feel that we were stepping into 
the dock rather than the witness-box. 


MORE TIDYING UP 
OF other laws in the making, the new Bill tidying up the 
legal position of customs and excise seems nearest to completing 
its course. Now that the drawbridge between this island 
fortress and the Continent, with its extravagances and its 


seductive luxuries, is all but pulled up again, this particular 
Bill will be of interest rather to the professional smuggler 
than to the vacationist amateur. But aiming as it does 
to simplify a couple of hundred Acts of Parliament spread 
over a period of about a century and a half, it’s bound to 
provide an addition to the professional literature of practi- 
tioners. In its penal aspects shorter prison sentences and 
heavier fines seem to set the tone ; it saves board and lodging 
and it can easily hurt more. The Betting Commission 
having completed its investigations into an aspect of the 
national life which, for a large section of the population, 
overshadows all others in importance, doubtless something 
will be done about it within the next half-dozen years. Now 
that, in the present fiscal set-up, it has so far outdistanced 
both thrift and industry as a means of bettering oneself, 
the Legislature can hardly leave it alone much longer. It may 
be more reluctant to handle the explosive material likely to 
be provided by the Royal Commission on Divorce when it 
completes its deliberations. I do not think I am doing an 
injustice to its members if I say that it is my impression 
that they have little conspicuous personal experience of their 
subject-matter in their own lives. After all, in the circum- 
stances, such experience would be in the nature of a qualifica- 
tion and, the way the world has gone, there are not lacking 
in public life, and even in the legal world, distinguished 
figures who possess it. Without one or two of them can the 
Commission be said to be completely representative ? The 
cross-currents to be negotiated in those waters are particularly 
tricky. In any country which was substantially homogeneous 
in religion it could be right and proper enough to treat the 
whole subject according to the principles of that religion, 
but in a predominantly secular society such as our own (let’s 
face it) it’s hard to see what good reason you can give the 
secular citizens for telling two married persons who both want 
to part that that’s the most inflexible legal reason for keeping 
them together. As to other impending changes in the law, 
the taxation inquiry is so complex and controversial that it 
might produce anything or (as with a previous attempt at 
realrangement) nothing. Compared with the difficulties 
there presented, even the rationalisation of the law of 
charities, should it be undertaken, is simple. Then there’s 
the law of animals under consideration. I like to think that 
something may one day be done to allay the apprehensions 
expressed not very long ago by Vaisey, J. (as reported in the 
daily Press): “It is a fearful thing to contemplate that, 
when you are driving along a road, a heavy horse may at any 
moment drop from the sky on top of you.” 


FIRST DOUBLE 
It is rare enough for a woman to be briefed in the House of 
Lords and so far as I know it is unprecedented for husband 
and wife to appear there together. There are plenty of 
married couples at the English Bar but it has been left to 
Scotland to achieve this. In a Scottish Revenue appeal 
this week the two junior counsel for the respondents were 
Mr. David Maxwell and Mrs. Maxwell (practising as 
Miss Margaret MacIntyre). 
RICHARD ROE. 


OBITUARY 


Mr. F. BOUSKELL 
Mr. Frank Bouskell, solicitor, of Market Bosworth, Leicester- 
shire, died on 1st February, aged 82. Admitted in 1894, he had 
been deputy to his brother, the late G. E. Bouskell, who was 
coroner for South Leicestershire for fifty years. Mr. Frank 
Bouskell was clerk to the Market Bosworth Rural District Council, 
superintendent registrar and clerk to the assessment committee. 


Mr. M. GAUNT 


Mr. Maurice Gaunt, solicitor, of Bradford, died on 
28th January, aged 72. He was admitted in 1902. 


Mr. J. H. LAYTON 


Mr. John Henry Layton, M.C., solicitor, of Liverpool, died 
on 29th January, aged 75. He retired from the Bar, after 
taking silk, in 1923 on the death of his father, and was admitted 
in 1924. 

Mr. J. W. LUCAS 

Mr. John William Lucas, solicitor, of Bow Lane, London, E.C.4, 
and Great Missenden, Bucks, died on 29th January, aged 57. 
He had been honorary solicitor to the Northfields and District 
Traders’ Association and an active member of the council of 
the Ealing Chamber of Commerce. 
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NOTES OF CASES 


COURT OF APPEAL 


INSURANCE: REFERENCE OF CLAIMS TO FOREIGN 
TRIBUNAL 


Macleod, Ross & Co., Ltd. v. Compagnie d’Assurance 
l’Helvetia of St. Gall 
Somervell and Denning, L.JJ. 21st January, 1952 

Appeal from McNair, J. 

The plaintiffs, who were merchants in London, claimed to be 
indemnified by the defendants, a Swiss insurance company, in 
respect of two consignments of tinned meat imported from 
abroad which arrived in a damaged condition. These two 
consignments were insured under two certificates of insurance 
issued to French forwarding agents under an open cover issued 
by the defendants. The open cover stipulated, inter alia, that 
claims should be settled by the Tribunal of Commerce situate at 
the place where the contract was signed. The certificates did 
not contain this stipulation, but one stated that the general and 
special conditions of the open cover were to apply, while the other 
stated the number of the open cover and of the declaration made 
by the forwarding agents. The open cover contained no 
reference to certificates of insurance, while the certificates 
covered certain risks not comprised in the open cover. McNair, J., 
made an order staying the action, holding that the provision 
referring all claims to the Tribunal of Commerce was to be 
included in the certificates. 

SOMERVELL, L.J., said that the provision referring claims to 
the Tribunal of Commerce appeared to have been intentionally 
omitted from the certificates. If the contract was that the 
necessary witnesses would have to be brought to France or 
Switzerland, irrespective of the country to which the goods were 
consigned, the defendants should have made it clear. The 
certificates contained a large number of conditions corresponding 
to those of the open cover, and the omission of the particular 
stipulation now under consideration led to the inference that it 
was not intended that it should bind the holders of the certificates. 
The principle in Phanix Insurance Co. v. De Monhy (1929), 
45 T.L.R. 543, applied, and the appeal must be allowed. 

DENNING, L.J., said that the open cover and the certificates 
were separate contracts; that was shown by the fact that the 
certificates covered risks which were not included in the open 
cover. The certificates were issued in contemplation of the fact 
that they would pass to indorsees, who would act on them. It 
would not be right that indorsees should be bound by conditions 
which were not drawn to their attention, particularly as the 
conditions did not affect the substance of the contract of 
insurance, but affected merely the procedure of enforcing it. 
He agreed that the appeal should be allowed. 

Appeal allowed. 

APPEARANCES: A. A. Mocatta, K.C., and Michael Kerry 
(Ince & Co.) ; Scott Cairns, K.C., and T. G. Roche (Bentleys, 
Stokes & Lowless). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law. 


INCOME TAX: ACTOR’S COVENANT NOT TO ACT 
Higgs v. Olivier 
Evershed, M.R., Singleton and Hodson, L.JJ. 
4th February, 1952 
Appeal from Harman, J. (95 Sov. J. 562). 


By an agreement between the respondent taxpayer, Sir Laurence 
Olivier, and the film company for whom he made the film of 
“King Henry V,”’ the taxpayer, in consideration of a payment 
of £15,000, agreed that he would not, for a period of eighteen 
months from the date of the deed, appear as an actor in, or act as 
producer or director of, any film to be produced in the United 
Kingdom or the United States of America or elsewhere, for any 
one but that company. The object of that covenant was to 
protect the exploitation of the film ‘“‘ King Henry V.” The 
taxpayer was assessed to income tax for the year 1946-47 under 
Case II of Sched. D to the Income Tax Act, 1918, in respect of 
the profits and gains of his vocation as an actor on a sum which 
included the £15,000. The Special Commissioners and Harman, J., 
held that the sum of £15,000 did not form part of the taxpayer’s 
income, but were a capital receipt and not taxable. The Crown 
appealed. 








EVERSHED, M.R., said that the facts of the case were unusual. 
Such an agreement to refrain from acting was not in the ordinary 
run of professional practice, and the Commissioners’ decision 
must be read as not straying beyond the peculiar facts. Using 
the words in their ordinary sense, the profit ‘‘ arising or accruing ”’ 
from a profession or vocation must arise or accrue from the 
exercise of the profession or vocation, and not from refraining 
to exercise it. If it was a question of degree, it was a mixed 
question of law and fact, and as the Commissioners had evidence 
to support their finding of fact, their decision should be supported. 

SINGLETON and Hopson, L.JJ., concurred. Appeal dismissed. 
Leave to appeal to House of Lords refused. 

APPEARANCES : Sir Frank Soskice, K.C., and R. Hills (Solicitor 
of Inland Revenue); Frederick Grant, K.C., and Peter Rowiand 
(Walter, Burgis and Co.). 

(Reported by Curve M. Scumitruorr, Esq., Barrister-at-Law.) 


CHANCERY DIVISION 


GIFT : NAME AND ARMS CLAUSE: DEFEASANCE CLAUSE 
In re Pleydell-Bouverie 
Vaisey, J. 30th January, 1952 
Adjourned summons. 


The testator, by his will of 10th February, 1925, directed that 
if a tenant for life, or (in the case of a woman) her husband, of 
his estate should fail to assume the surname of Bouverie, or 
disuse such surname, his or her interest in the estate would 
determine ; the same defeasance was to take place where the 
tenant for life or the husband failed to apply for authority to 
bear the arms of Pleydell-Bouverie. 

VAISEY, J., said that the point depended on the certainty or 
otherwise of the word “ disuse.’’ If this condition subsequent 
was to be operative at all it had to be quite certain in its operation. 
Although that word was sufficiently plain in the colloquial 
sense, it was more than doubtful whether it was of that high 
degree of certitude and precision which was required in the case 
of a condition subsequent. It was stated in Clayton v. Ramsden 
[1943] A.C. 320, and he (the learned judge) would say so again, 
that the courts leaned strongly against defeasance clauses unless 
those clauses were drawn with the highest possible degree of 
certainty. It was not possible from the words of this will to 
say the exact moment of time at which the disuse of name or 
arms would occur so as to cause a gift over. The condition was, 
therefore, not binding on the tenant for life. 

APPEARANCES: John Sparrow; W. P. Graetz; Petey Foster 
(Ellis, Piers and Co.). 

{Reported by Crave M. Scumitruorr, Esq., Barrister-at-Law.) 


KING’S BENCH DIVISION 


NUISANCE: OWNER OF PREMISES 
Bottomley v. Harrison 
Lord Goddard, C.J., Byrne and Parker, JJ. 
24th January, 1952 

Case stated by justices. 

A local authority, considering that a nuisance existed in a 
certain dwelling-house leased to a tenant, served an abatement 
notice under s. 93 of the Public Health Act, 1936, upon the 
secretary of the landlord, who was abroad. The tenant paid 
her rent by cheque, which was handed to the secretary, who 
paid it into the landlord’s bank. By s. 93 of the Act, an abatement 
notice should be served on (among others) the ‘‘ owner ’’ of the 
premises. By s. 343 ‘“‘ ‘ Owner’ means the person for the time 
being receiving the rack-rent . . . whether on his own account 
or as agent or trustee for any other person...’ The justices 
dismissed the summons. The prosecutor appealed. 

Lorp Gopparp, C.J., said that the justices were right in 
holding that there was no evidence upon which they could hold 
that the respondent secretary was the “owner.’”’ She only 
received the cheque; the landlord’s bank received the money ; 
and it could not be said that because she received a cheque and 
paid it into the bank she received rent as agent or trustee for 
the landlord. The appeal must be dismissed. 

Byrne, J., and PARKER, J., agreed. Appeal dismissed. 
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APPEARANCES: It. I. Threlfall (Gibson & Weldon, for C. E. 
Bottomley, Town Clerk, Morecambe and Heysham) ; H. S. Ruttle 
(Hiscott, Troughton © Page, for Bannister, Bates ©& Son, 
Morecambe and Heysham). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law. } 
UNDER REPEALED ACT: POWER OF 
QUARTER SESSIONS TO AMEND 
Meek v. Powell 
Lord Goddard, C.J., Byrne and Parker, JJ. 
24th January, 1952 
Case stated by Monmouthshire Quarter Sessions. 


SUMMONS 


The respondent was charged before petty sessions under two 
summonses under s. 24 of the Food and Drugs Act, 1938, with 
selling milk to which water had been added. That section had 
been repealed at the material date, but the same words had been 
re-enacted in the Food and Drugs (Milk Dairies and Artificial 
Cream) Act, 1950, s. 9. The respondent was convicted. On 
appeal to quarter sessions, the appeal was allowed, and a case 
was stated for the opinion of the Divisional Court. It was 
contended for the prosecutor (1) that petty sessions would have 
had jurisdiction to amend the summonses, so that they could be 
framed under the proper statute; and that by virtue of s. 1 
of the Summary Jurisdiction (Appeals) Act, 1933, quarter 
sessions could and should exercise a like power on appeal ; 
(2) that the conviction was good by virtue of s. 36 (3) of the 


SURVEY OF 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Aldershot Extension Bill [H.L.} 
Blackpool Corporation Bill [H.L.} {31st January. 
Canterbury & District Water Bill [H.L. | [31st January. 
Cheshire County Council (Brine Subsidence) Bill [H.L.| 
[31st January. 
Clifton Suspension Bridge Bill [H.L.| [31st January. 
Governesses Benevolent Institution Bill [H.L.} 
[31st January. 
{31st January. 
{31st January. 


[31st January. 


KXingston-upon-Hull Corporation Bill [H.L.| 
Leamington Corporation Bill [H.L.} 

Manchester Ship Canal Bill [H.L.! [31st January. 
Nottingham Corporation Bill [H.L.| [31st January. 
Nottinghamshire & Derbyshire Traction Bill [H.L.| 

[31st January. 
(31st January. 
{31st January. 
[31st January. 
[31st January. 
{31st January. 


Port of London Bill {H.L.} 

Preston Corporation Bill [H.L. 
Tottenham Corporation Bill {H.L.| 
Tyne Improvement Bill [H.L.) 
Winchester Corporation Bill [H.L.| 


Kead Second Time :— 
Northern Ireland (Foyle Fisheries) Bill [H.C.] 
{29th January. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 

Kead First Time :— 

Agriculture (Fertilisers) Bill [H.C.] (30th January. 

To authorise the payment out of moneys provided by Parlia- 
ment of contributions for relief of occupiers of agricultural land 
in respect of expenditure on fertilisers. 

Cremation Bill [H.C.] {30th January. 

To amend the law relating to cremation; and for purposes 
connected therewith. 

Currency and Bank Notes Bill [H.C.] 30th January. 

To amend the law with respect to the issue and recall of bank 
notes by the Bank of England. 


Customs and Excise Bill [H.C.] (30th January. 


To consolidate with amendments certain enactments relating 
to customs and excise and to extend certain provisions of those 
enactments to any other matters in relation to which the 
Commissioners of Customs and Excise are for the time being 
required in pursuance of any enactment to perform any duties. 
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Act of 1950, which provides: ‘‘ Any document referring to any 
Act . . . repealed by this Act shall be construed as referring to 
this Act or to the corresponding enactment in this Act.’’ 

ByrNE, J., said that the justices in petty sessions had three 
choices: either to amend the summons, if the defendant did 
not object ; or, to adjourn the summons on terms, so that an 
amendment could be made; or to dismiss the summons, leaving 
the prosecutor to bring a fresh summons based on the proper 
Act. The powers of quarter sessions, acting as a court of 
appeal, were set out in s. 1 of the Summary Jurisdiction (Appeals) 
Act, 1933, and included the power to “ make such other order 
in the matter as they think just, and by such order exercise 
any power which the court of summary jurisdiction might have 
exercised,’’ but that did not include a power to do what a court 
of summary jurisdiction could not do, that is, to amend a summons 
laid on a repealed statute after a conviction had been recorded. 
The appeal should be dismissed. 

Lorp GopparD, C.J., said that, in the absence of statutory 
authority, it was impossible to hold that quarter sessions had a 
power to amend a defective summons wider than that possessed 
by the Court of Criminal Appeal to amend a defective indictment. 

PARKER, J., who also agreed, said that the words of s. 36 (3) 
of the Act of 1950 were referable only to documents existing at 
the time when that Act was passed. Appeal dismissed. 

APPEARANCES: A. G. Davies (T. D. Jones & Co., for Harry 
Cook, Clerk to Pontypool U.D.C.); Peter Underwood (Gibson 
and Weldon, for Everett & Tomlin, Pontypool). 

[Reported by F. R' Dymonp, Esy., Barrister-at-Law. 


THE WEEK 


Export Guarantees Bill [H.C.] {31st January. 

To increase the amount of the liabilities which may be under- 
taken by the Board of Trade in respect of guarantees under 
sections one and two of the Export Guarantees Act, 1949. 


National Health Service Bill [H.C.] {lst February. 

To make further provision with respect to the making and 
recovery of charges in respect of services provided under the 
National Health Service Act, 1946, and the National Health 
Service (Scotland) Act, 1947; and for purposes connected 
therewith. 

Town Development Bill [H.C.] 31st January. 

To encourage town development in country districts for the 
relief of congestion or over-population elsewhere, and for related 
purposes, and to repeal subsection (5) of section nineteen of the 
Town and Country Planning Act, 1944. 


Read Second Time :— 
Defamation (Amendment) Bill [H.C.] 
Electricity Supply (Meters) Bill [H.C.] 
Hydro-Electric Development (Scotland) Bill [H.C.] 
[29th January. 
Industrial and Provident Societies (No. 1) Bill [H.(C.] 
{29th January. 
Metropolitan Police (Borrowing Powers) Bill [H.C.] 
(29th January. 


, 


Ist February. 


29th January 


B. QUESTIONS 
DEVELOPMENT CHARGE REVENUE 
Mr. Boyp-CakPENTER stated that the total amount of develop- 
ment charge collected by the Central Land Board in the year 
ended 31st December, 1951, was £3,583,000. In the same period 
the sum of £1,381,000 was set off against claims on the £300 
million fund. Nearly 950,000 such claims had been registered. 
29th January. 


Mr. HAROLD MACMILLAN stated that the total amount received 
by the Central Land Board as development charge between 
Ist July, 1948, and 31st December, 1951, was /8,615,000. 
Liabilities amounting to £4,867,000 had been set off against 
claims on the £300 million. (29th January. 


RENT TRIBUNALS 


Mr. MAcMILLAN stated that there were eighty rent tribunals 
in England and Wales. Of these, forty had a barrister or 
solicitor as chairman, and twenty-six had no member who was 
either barrister or solicitor. [29th January. 
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Town AND COUNTRY PLANNING CLAIMS 

Mr. Boyp-CakPENTER said that up to 28th December, 1951, 
the Central Land Board had issued 464,000 determinations of 
development value claims under s. 58 of the Town and Country 
Planning Act, 1947, of which about 200,000 had no develop 
ment value ; 825 appeals had been received, of which all but 182 
had been settled by agreement or by the Lands Tribunal. 

30th January. 
GERMAN ENEMY PROPERTY AcT (BONDHOLDERS) 

Mr. PETER THORNEYCROFT stated that amending legislation 
would be introduced to provide that holders of German Non- 
Reich Sterling Bonds making claims under the Distribution of 
German Enemy Property Act need not prove British ownership 
of these bonds at 3rd September, 1939. Meanwhile bondholders 
need not submit claims and the time limit for such claims would 
be extended accordingly. 30th January. 


Roap ACCIDENTS (PEDESTRIANS) 


Mr. IF. J. Ekroitt asked the Home Secretary what steps he 
was taking to ensure that pedestrians who caused accidents in 
the Metropolitan area were brought before the courts with the 
same thoroughness as were motorists. Sir DAvip MAXWELL 
FYFE said that, apart from the offence of loitering on a pedestrian 
crossing, the actions of pedestrians were not subject to legal 
sanctions such as applied to motorists. He understood from the 
Commissioner of Police that incidents necessitating prosecution 
were rare in the Metropolitan area, and that police action 
consisted almost exclusively of giving verbal warning or advice. 

31st January. 


OBSCENE PUBLICATIONS 


Lieut.-Col. HybE asked the Home Secretary whether, in view 
of the fact that the police were issued with a list of books the 
possession of which was likely to infringe the law, and which 
they were authorised to seize, the booksellers’ trade could be 
supplied with the list for their guidance. The HOME SECRETARY 
said the only list of obscene publications circulated to the police 
was not one of the kind described, nor did it authorise the seizure 
of books. He had no power either to decide whether any 
particular publication was obscene or to authorise its seizure. 
The list merely set out the titles of books which had already been 
condemned by the courts over a given period. 

‘3ist January. 


C. DEBATES 


On the Second Keading of the Defamation (Amendment) 
Bill, Mr. N. H. Lever said the Bill followed the recommendations 
of the Porter Committee. The Bill would not in any way reduce 
the subject’s rights to defend his reputation. On the contrary, 
the Bill provided additional safeguards. The law of defamation 
was the safeguard of our freedom of speech as the criminal law 
safeguarded liberty of the subject. The law of defamation was 
a creature of the ‘‘ common law.’’ Over the centuries the judges 
had evolved three great defences: truth or justification, fair 
comment on a matter of public interest, and qualified interest. 
They had applied these principles flexibly in order to meet the 
needs of a changing society. Unfortunately, this process had 
stopped towards the end of the nineteenth century. The 
creative adaptation of our law had ceased fifty or sixty years ago. 
To make matters worse, since then the judges had mutilated 
the great principles which they had inherited by a long and 
sterile process of hair-splitting, quibbling and logic-chopping. 
Hence our present law of slander was clouded with paradox and 
uncertainty. It was intended to restore in their old clarity and 
vigour some of the principles which had ruled our law of defamation 
in the past. 

Mr. Lever instanced the position with regard to privileged 


reports. There were many new bodies, such as the Milk Marketing 
Board, which no editor dared to criticise because it was not 


known whether their proceedings could be criticised in the 
shelter of this defence. On the other hand, the doings of licensing 
justices and local government bodies were known to be within 
the defence. Clause 6 attempted to deal with this difficulty. 


Clause 4 provided that if a person proved the truth of enough of 
his defamatory statements, he would not in future fail in the 
action merely because he had not proved that every single item 
was true, provided that the words not proved to be true did not 
materially injure the plaintiff's reputation, having regard to 
Clause 5 applied the same 


the truth of the remaining charges 
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sound common-sense principle of substantial truth to the defence 
of fair comment. 

The present stagnation of the law often left honest men 
without any defence in case of an attack on their reputations. 
Thus at present, if defamatory statements were put out by radio 
or television there was merely a slander, which was not actionable 
without proof of special] damage. Clause 1 altered this by making 
such statements libel. Clause 2 dealt with slander of a person 
in the way of his profession or occupation. At present it was 
possible to say of a solicitor to his client that he was a pimp, 
because the law apparently did not regard that occupation as 
derogatory of his legal profession. Under cl. 2 a person who 
slandered another in any way which would naturally injure 
him in his job would have to face the consequences. 

Clause 3 dealt with unintentional defamation. The clause did 
not deal with slips of the pen or accidental errors of transmission 
Nor did it apply to the case where a newspaper honestly attacked 
a person acting on information which it thought to be “ reliable ”’ 
but which later turned out to be not so trustworthy. It dealt 
with the case, e.g., where a fictional person turned out to have a 
living counterpart who could show that he had been “ hurt 
in his reputation, by an article. It also dealt with statements 
about real persons which became defamatory owing to some 
circumstance not known to the publishers. The clause provided 
for a full correction and apology, which, when necessary, would 
be drawn up under the supervision of the court. So far as he 
knew, there had been no case of genuine unintentional defamation 
in which the victim would not have been amply compensated by 
an apology and correction. 

In conclusion, Mr. Lever referred to a_ statement by 
Sir Valentine Holmes in 1939 : “* To anyone who has a fair practice 
of this branch of the law, the present law is an outrage. Every 
day I have to advise clients who have an obvious grievance that 
they have no remedy, whereas I advise clients who have not 
suffered a pennyworth of harm that they are certain to secure 
large damages. Mcreover, I constantly have to advise clients 
to pay considerable sums in settlements to persons whose reputation 
is not worth a farthing, because of the absurdity of the rules as 
to mitigating damage.”’ 

Mr. Lesiie HALE said that under present rules, evidence could 
be given in mitigation with regard to the plaintift’s general 
reputation. A defendant could get people to go into the witness 
box to give evidence of the plaintiff's bad reputation, but he had 
never such a witness who had not later, under cross- 
examination, wished he had not entered the box. He hoped 
that in Committee it would be possible to devise a means of seeing 
that the only evidence to be given in mitigation was evidence of 
specific acts of the plaintiffs of which notice had been given, 
and evidence which the court considered to be material and 
proper to be given in the circumstances. 

Clause 8 provided, he thought, an exceedingly sensible and 
useful amendment of the law. At present a writer of a letter 
to the editor of a newspaper might write something which the 
writer knew to be defamatory but which appeared quite innocent 
to the editor. Ifa writ was issued against the writer any malice 
proved against him was also imputed to the editor. The clause 
would allow each of two alleged joint malfeasors to be dealt 
with separately on that issue. 

Mr. S. STONEY regretted that the Bill did nothing to carry 
into ettect two of the recommendations of the Porter Committee 
The first was that the Court of Appeal should be given a wider 
discretion to vary the amount of damage awarded by a jury 
Mr. Lever said it had been thought to be a little difficult to 
defend a principle which must necessarily be of general application, 
if it was justified at all, to all jury-verdict damages. Mr. STONEY 
said his second regret was that the Bill did not remove whatever 
doubt there might be about the validity of an agreement to 
indemnify a person against any liability for libel. He would 
prefer that it should be made illegal to insure against libel. 
It led to carelessness and to the settlement of claims which in 
the public interest ought to be defended 

Mr. GEOFFREY DE Freitas said he disliked cl. 11 of the Bill 
As it stood at the moment, if a paper maliciously attacked a 
man and accused him of being a black marketeer then in mitigation 
of this monstrous and malicious libel the paper could bring 
evidence that thirty years ago he had run away with his brother's 
wife. He was glad to note that Mr. Lever and Mr. Hale also 
had doubts about this clause. He also hoped the Schedule to 
the Bill would be looked at. At present, Pt. I provided that a 
fair and accurate report of a public inquiry in a foreign country 
should be absolutely privileged, but not that of a foreign court. 
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This seemed strange. Again, under Pt. II, why should not a 

fair and accurate report of a broadcast speech be privileged, too ? 

Otherwise, the Bill effected an enormous improvement in the law. 
[lst February. 


STATUTORY INSTRUMENTS 


(Amendment) Order, 1952. (S.I. 1952 


Bacon (Rationing) 
No. 109.) 

British Commonwealth and Foreign Parcel Post Amendment 
(No. 1) Warrant, 1952. (S.I. 1952 No. 107.) 

Copper and Zinc Prohibited Uses (Minister of Supply) (No. 3) 
Order, 1952. (S.I. 1952 No. 123.) 

Exchange Control (Import and Export) Order, 1952. 
No. 140.) 

Fertilisers (Charges) Order 1951 (Amendment) Order, 1952. 
(S.I. 1952 No. 116.) 5d. 

Fertilisers (Prices) Order, 1952. (S.I. 1952 No. 113.) 8d. 

Hartlepools Water Order, 1952. (S.I. 1952 No. 114.) 

Hire- Purchase and Credit Sale Agreements (Control) Order, 1952. 
(S.I. 1952 No. 121.) 5d. 


(S.1. 1952 
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Hire-Purchase and Credit Sale Agreements (Maximum Prices 
and Charges) (Amendment No. 2) Order, 1952. (S.I. 1952 
No. 122.) 

London Traffic (Prescribed Routes) (No. 2) Regulations, 1952. 
(S.I. 1952 No. 108.) 

London Traffic (Prescribed Routes) (No. 3) Regulations, 1952. 
(S.I. 1952 No. 119.) 5d. 

Meat (Rationing) (Amendment) Order, 1952. (5.1. 1952 No. 110.) 

Dyvaft National Insurance (Industrial Injuries) (Colliery Workers 
Supplementary Scheme) Amendment Order, 1952. 6d 

Notification of Vacancies Order, 1952. (S.1. 1952 No. 136). 5d. 

Draft Pneumoconiosis and Byssinosis Benefit Scheme, 1952. 11d. 

Draft Sammer Time Order, 1952. 

Wild Birds Protection (County of Inverness) Order, 1952. (5.1. 
1952 No. 111 (S.8).) 6d. 

Wild Birds Protection (County of Ross and Cromarty) Order, 
1952. (S.I. 1952 No. 118 (S.10).) 5d. 
jAny of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

102-3 Fetter Lane, E.C.4. The price in each case, unless 

otherwise stated, is 4d., post free. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Town and Country Planning—-RETENTION OF WoRKS CARRIED 
OUT IN CONTRAVENTION OF } REVIOUS PLANNING CONTROL 


Q. Between the coming into operation of the Town and 
Country Planning Act, 1932, and Ist July, 1948, X (a) converted 
a private dwelling-house into a transport hostel, providing 
sleeping accommodation for about fifty people ; (b) considerably 
extended the kitchen of the premises. Planning permission was 
not obtained in respect of either (a) or (b). The use as a transport 
hostel was continuing on Ist July, 1948. The time for serving 
an enforcement notice has now expired. X does not wish to apply 
for retrospective planning permission. (1) If the breach of 
previous planning control is discovered at any time in the future, 
can a devciopment charge be claimed in respect of either (a) 
or (b) ? (2) If the reply to (1) is in the affirmative, what is the 
present policy of the Central Land Board with regard to claiming 
such development charge ? (It will be appreciated that as no 
retrospective planning permission is sought and it is too late for 
an enforcement notice to be served, the Central Land Board 
may never become acquainted with the facts.) (3) Did the 
‘unauthorised use ’’ become a “ permitted use’’ on Ist July, 
1948, by reason of the fact that no enforcement notice has been 
served and so rule out the question of development charge ? 
Is the position the same with regard to the unauthorised 
extension of the kitchen ? (4) Under what class of the schedule 
to the Town and Country Planning (Uses Classes) Order, 1950, 
does the use of a transport hostel fall ? 


A. (1) No. As to use, s. 75 (7) of the Town and Country 
Planning Act, 1947, provides that where planning permission is 
granted for continuance of a use mentioned in s. 75 (1) no develop- 
ment charge will be payable. In the present case, no planning 
permission is to be obtained, but we do not think this should 
result in a charge. A development charge represents the 
difference in value of the land (a) with, and (4) without, permission, 
but by virtue of s. 75 (7) there is no difference in this case. As to 
the works, the retention of works carried out in contravention of 
previous planning control is not regarded as the carrying out of 
operations for the purpose of s. 69 of the 1947 Act (see the note 
to s. 75 (7) in vol. I of the Encyclopedia of Planning and Com 
pulsory Purchase). The Central Land Board do not exact a 
charge on such works. 


(2) Does not arise. 


(3) We do not consider either works or use become permitted. 
The remedy given by the Act to the local planning authority is, 
however, barred. This distinction does not affect the question of 
development charge in the present case. (If the development is 
a war-time contravention, see s. 4 of the Building Restrictions 
(War-Time Contraventions) Act, 1946, which would, we think, 
make it permitted.) ‘ 

(4) If within any class, Class XI. The use classes in the order 
are not exhaustive and a use does not necessarilv have te fit into 
any one of them. 


REVIEWS 


The Criminal Justice Act, 1948. Second Edition. By 
A. C. L. Morrison, C.B.E., formerly Senior Chief Clerk 
of the Metropolitan Magistrates’ Courts, and Epwarp 
HUGHES, Senior Chief Clerk of the Metropolitan Magistrates’ 
Courts. 1952. London: Butterworth & Co. (Publishers), 
Ltd. 21s. net. 


rhis is the second edition of a book on the Criminal Justice 
Act which first appeared shortly after the Act had been 
passed. The Act is set out section by section, with annota- 
tions, and the book also contains a table of limitation of 
punishments and the Probation Rules, 1949. 

Over thirty decisions of the High Court since 1948 are 
noted in the book and the notes are generally helpful and 
contain appropriate cross-references. The book will be found 
to be extremely valuable by all practitioners in the criminal 
courts, by magistrates’ clerks and by probation officers. We 
have pleasure in commending it in view of the care with which 
it has obviously been edited. 

We would raise a few small points, not so much by way of 
criticism as by way of suggested improvement in the next 


edition. The notes to ss. 20 and 29 oi the Act do noc retet 
to R. v. Yeomans (1947), 91 Sox. J. 3938 ; if it were mentioned, 
it might be useful to guide the unwary against committing 
for sentence to the sessions for some other place. the notes 
to s. 29 would also be improved if the offences which are 
triable summarily, but otherwise only at assizes, were 
mentioned. In the notes to s. 11 a reference to KR. v. Peel 
(1943), 87 SoL. J. 266, which deals with the matters for which 
compensation can be awarded in a criminal case, might well 
be mentioned. In those to s. 44, a reference to the ruling of 
the judges on the application of the section would no doubt 
assist users of the book. 

Skinner’s Property Share Annual, 1951. London: Thomas 

Skinner & Co. (Publishers), Ltd. 30s. net. 

This is the second edition of a volume whose purpose 1s 
to provide details of all companies fulfilling the two conditions 
that their principal concern is the ownership of real property 
within the British Isles, and that at least one class of their 
loan or share capital is quoted officially on a recognised 
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stock exchange within the British Isles. Complete analyses 
are given of some 170 companies, and there is a section 
summarising the main particulars so that the reader may 
, compare the relative position of one company with all the 
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others from the standpoint of loan capital, share capital, 
book cost of properties, profits, the rates of profit earned 
on the ordinary capitals and the actual dividends paid out 
of these profits. 


NOTES AND NEWS 


Honours and Appointments 


Mr. W. W. Rurr, deputy clerk to the Surrey County Council, 
has been appointed clerk to the council from next May, when 
Mr. T. W. W. Gooderidge retires. 


Personal Notes 


At the annual meeting of the Northants Licensed Trades 
Association tribute was paid to the “‘ great work’’ of Mr. A. J. 


the borough coroner of Northampton, who has relin- 
as solicitor to the Association after fifty years’ 
is Mr. 


Darnell, 
quished his office 


service. His successor Frank Jones. 
Miscellaneous 
BURTON UPON TRENT DEVELOPMENT PLAN, 1952 
The above development plan was, on 31st January, 1952, 


submitted to the Minister of Housing and Local Government 
forapproval. It relates to land situate within the county borough 
of Burton upon Trent. A certified copy of the plan as submitted 
for approval has been deposited for public inspection at the 
Town Hall, Burton upon Trent. Any objection or representation 
with reference to the plan may be sent in writing to the Secretary, 


Ministry of Housing and Local Government, Whitehall, London, 
S.W.1, before 21st March, 1952, and should state the grounds 


on which it is made. Persons making an objection or repre- 
sentation may register their names and addresses with the 
Burton upon Trent County Borough Council and will then be 
entitled to receive notice of the eventual approval of the plan. 


THE SOLICITORS ACTS, 1932 to 1941 
On the 18th January, 1952, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 


1932 to 1941, that there be imposed upon MicHAEL JAMES TAYLOR, 
of No. 23 Monson Road, Tunbridge Wells, Kent, a penalty of 
£25, to be forfeit to His Majesty, and that he do pay to the 
complainant his costs of and incidental to the application and 
inquiry. 


Sons & Cassell, auctioneers and valuers 
of plant, machinery and factories, moved on Ist February, 1952, 
from their premises at 10 Billiter Square, London, E.C.3, where 
they have been established since 1807, to new premises at 
10 Lloyds Avenue, London, E.C.3. 


Messrs. Fuller, Horsey, 


Wills and Bequests 


Mr. William Bentley, solicitor, of Pontefract, coroner for 
Pontefract and district since 1927, left £25,185 (414,613 net). 

Mr. Arthur Feetham, solicitor, of Darlington, left £137,174. 

Mr. C. G. Houghton, solicitor, of Moorgate, London, E.C.2, 
left 460,598. 

Mr. O. J. Williams, solicitor, of Caernarvon, left £12,608 
(£9,733 net). 

Mr. F. T. Redfern, solicitor, of Tadworth, left £224,791 


(4161,317 net). 


SOCIETIES 


The annual general meeting of the NEWCASTLE-UPON-TYNE 
INCORPORATED LAw Society was held in the Society’s rooms, 
Pilgrim Street, Newcastle-upon-Tyne, on Monday, 28th January, 


1952 (being the 125th anniversary of its institution). The 
following officials were elected, namely: President, Mr. Philip 


Standring Layne ; Vice-President, Mr. Robert Joicey Dickinson ; 
Hon. Treasurer, Mr. S. G. March; Hon. Secretary, Mr. T. M. 
Harbottle. Including the names of the candidates ballotted 
307. 


for and elected at the meeting, the membership is now 


In the evening the annual dinner was held at the Old Assembly 
Rooms, Newcastle-upon-Tyne, and presided over by the retiring 
President, Mr. Ernest Nixon. Despite a snowstorm 240 members 
and guests, including Mr. Dingwall L. Bateson, C.B.E., M.C., 
the Vice-President of The Law Society, and Mr. T. G. Lund, C.B.E., 
the Secretary of The Law Society, sat down to dinner. The 
toast of ‘‘ The Law Society ’’ was proposed by Mr. C. R. Shortt, 
M.B.E., T.D., and replied to by Mr. Lund to the great entertain- 
ment of all those present. The toast of ‘‘ The Guests ’’ was 
proposed by Mr. Wilfrid H. Gibson and replied to by Mr. Clifford 
Cohen, M.C. 


At a centenary meeting of the Lawyers’ CHRISTIAN FELLOw- 
SHIP on Wednesday, 20th February, at 6.30 p.m., in the Hall of 
Westminster Chapel, Buckingham Gate, S.W.1, the chair will 
be taken by Lord Justice Denning, an address will be given by 


the Rev. D. Martyn Lloyd-Jones, M.D., and there will be singing 
by the London Endeavour Choir. Tea will be served from 


5.30 p.m. Membership is open to all lawyers and law students. 
There has been a steady influx of new members lately and the 
Fellowship seeks to mark its centenary year by a real forward 
movement in Christian endeavour among members of the legal 

A warm welcome will be extended to all who can 
centenary gathering, whether or not they are eligible 
Further particulars of the Fellowship can be 
Spencer House, Tadworth, 


profession. 
attend the 
for membership. 
obtained from Francis Coningsby, 
Surrey. 


Society announce a Valentine 
dance to be held on 14th February, at The Law Society’s Hall, 
from 7 p.m. Tickets at door—members 2s. 6d., guests and 
non-members 3s. 6d. Dress informal. Food at cost prices. 


The Solicitors’ Articled Clerks’ 
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